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International Transportation Law
MARK

J.

ANDREWS, LEENDEET CREYF, GERALD F. MURPHY, CATHERINE PAWLUCH,

AND KENNETH E. SIEGEL*

I.

United States Transportation Security and Related Developments

A.

TWIC-No TREAT FOR

THE TRADE

After years of regulatory false starts and Congressional micromanagement, the U.S.
Department of Homeland Security's Transportation Security Administration (TSA) began
to implement the Transportation Workers Identification Card or TWIC. The TWIC
will serve as a single security credential used across all transportation modes for individuals requiring unescorted access to secure areas of the national transportation system.

TWIC was developed in accordance with the legislative provisions of the Maritime Transportation Security Act of 2002 (MTSA)1 and the Security and Accountability for Every
2
Port Act of 2006 (SAFE Port Act).
In January 2007, TSA and the U.S. Coast Guard issued a final joint rule to begin implementing TWIC in the maritime sector.3 Port truck drivers, longshoremen, and others
requiring unescorted access to regulated maritime facilities are required to apply for and

obtain a TWIC. Beginning in October 2007, enrollment was phased in at ports based on
risk. Initial ports included: Savannah, Georgia; Oakland, California; Tacoma, Washington; and Houston, Texas. The schedules for opening enrollment at additional ports were
* The chapter was compiled by Dean Saul and Marks Andrews. Dean Saul is a Partner in Gowling
Lafleur Henderson LLP, Ottawa and Toronto, Canada. Section I on US Regulatory Issues was written by
Mark J. Andrews and Kenneth E. Siegel. Mark Andrews is Partner-in-Charge for the Washington, D.C.,
office of Dallas-based Strasburger & Price, LLP. Kenneth Siegel is affiliated with Strasburger & Price in
Washington, D.C. Section 2 on European Air Transportation Law was written by Leendert Creyf and
Catherine Erkelens of the Aviation & Aerospace Group of Bird & Bird in Brussels. Section III on United
States Aviation Regulatory Developments was written by Gerald F. Murphy, an Associate in the Aviation
International Trade Groups at Crowell & Moring LLP in Washington D.C. Section IV was written by
Catherine A. Pawluch, a Partner and Transportation Law National Practice Group Leader at Gowling
Lafleur Henderson LLP, Toronto, Canada.
1. Pub. L. No. 107-295, 116 Stat. 2064 (2002).
2. Pub. L. No. 109-347, 120 Stat. 1884 (2006).
3. Transportation Worker Identification Credential (TWIC) Implementation in the Maritime Sector;
Hazardous Materials Endorsement for a Commercial Driver's License, 72 Fed. Reg. 3,492 (Jan. 25, 2007) (to
be codified in scattered parts of 33 C.F.R., 46 C.F.R., and 49 C.F.R.) [hereinafter TWIC Implementation in
the Maritime Sector].
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to be published in the Federal Register. Those seeking unescorted access to secure areas
aboard affected vessels, as well as all Coast Guard credentialed merchant mariners, must
possess a TWIC by September 25, 2008.

4

The TVIC, which was mandated by Congress almost five years ago, is intended to
ensure that workers in U.S. ports are not a security threat. The card incorporates detailed
personal information, fingerprints, a digital photograph, and a background check. The
card eventually will be needed by everyone, including merchant mariners, stevedores,
other terminal workers, truck drivers, maintenance employees, agents, chandlers, and anyone else whose business requires unescorted access to a secure area at a port.5
To obtain a TV.IC, an applicant must provide biographic and biometric information
and pay between $107-$159 to cover all costs associated with the TWIC program. 6 The
lower fee applies to those applicants that have already obtained a TSA or Coast Guard
approved background and security check as part of the Free and Secure Trade program
(FAST), in obtaining a hazardous materials endorsement to their Commercial Driver's
License, or as a member of the merchant marine. A TWIC applicant must complete a
TSA security threat assessment and will be disqualified from obtaining a TWIC if the
applicant has been convicted or incarcerated for certain crimes within prescribed time
periods, lacks legal presence and/or authorization to work in the United States, has a
7
connection to terrorist activity, or has been determined to lack mental capacity.
All applicants have the opportunity to appeal a disqualification, and may apply to
TSA for a waiver if disqualified for certain crimes [or mental incapacity], or if they
are aliens in Temporary Protected Status [(TPS)]. Applicants who seek a waiver and
are denied may seek review by an administrative law judge (ALJ). 8
A security threat assessment is valid for five years. Therefore, in most cases, a TWIC is
valid for five years unless a disqualifying event occurs. 9 To renew a TVIC, the applicant
must provide new biographic and biometric information, complete a new threat assessment, and pay a renewal fee. A non-immigrant alien must return his/her TVIC card to
TSA when his/her qualifying status expires or is terminated. 10
According to the TSA website, drivers and other workers who require a TWIC may
pre-enroll for the card. Pre-enrollment allows an applicant to electronically submit all
information to the TMAIC center in advance." Pre-enrolling applicants will still be required to submit fingerprint images at an enrollment center but will not be required to fill
out paperwork on site. Vhile TSA is in the process of requiring individuals to enroll in
the program and obtain their individual TWIC cards, the agency has yet to develop a
program to put in place TV IC readers. In November 2007, TSA and the Coast Guard
4. Id.
5. Id.
6. Transportation Security Administration, Frequently Asked Questions, http://www.tsa.gov/what._we_
dolayers/twic/twicfaqs.shtm (last visited Mar. 6, 2008) [hereinafter TSA FAQ].
7. TWIC Implementation in the Maritime Sector, 72 Fed. Reg. at 3,495; TSA FAQ, supra note 6.
8. TSA FAQ, supra note 6.
9. TWIC Expiration, 49 C.F.R. 1572.23 (2007).
10. TSA FAQ, supra note 6.
11. Id.
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began to interview potential sources for TWIC readers. For the foreseeable future, how-

ever, TWICs will be very expensive and fancy wallet cards.
In order to obtain a card an applicant must provide a currently valid document of one of
the following types: U.S. Passport; Permanent Resident Card; FAST Card; Merchant
Mariner Card; Foreign Passport with either a 1-551 Stamp, 1-94 INS form, Unexpired
Authorization Document, or valid visa (E-l, E-2, H1-B, HI-B1, L-l, 0-1, TN, M-l, ClI/D); or two of the following (one of which must be a picture ID): U.S. Certificate of
Citizenship or Naturalization; State-issued driver license or ID card; original or certified
birth certificate; voter registration card; U.S. Consular Report of Birth Abroad; Military
ID; Expired U.S. Passport; Native American Tribal Document; Social Security Card; U.S.
Citizen Card 1-197; U.S. Military discharge papers; Dept. of Transportation medical card;
Civil Marriage Certificate; or a Merchant Mariner License with raised seal.1 2 After an
applicant presents the required documentation, his or her name and identification is submitted for an immigration and criminal background check. Applicants who appear on any
terrorist watch list or have been convicted of a specified felony are not eligible for a
TWIC.13
An applicant is deemed to have a permanent disqualifying offense if convicted, or found
not guilty by reason of insanity, of any of the following felonies or for conspiring or
attempting to commit any such felonies: espionage; sedition; treason; terrorism as defined
in 18 U.S.C. 2332b(g); a crime involving a transportation security incident; improper
transportation of a hazardous material; unlawful possession, use, sale, distribution, manu-

facture, purchase, receipt, transfer, shipping, transporting, import, export, storage of, or
dealing in an explosive or explosive device; murder; making any threat, or maliciously
conveying false information knowing the same to be false, concerning the deliverance,
placement, or detonation of an explosive or other lethal device in or against a place of
public use, a state or government facility, a public transportation system, or an infrastruc-

ture facility; or violations of the Racketeer Influenced and Corrupt Organizations Act 14
(RICO) where one of the predicate acts found by a jury or admitted by the defendant,
consists of one of the above permanently disqualifying felonies.15
Other felonies are disqualifying on an interim basis if either:
(i) the applicant was convicted, or found not guilty by reason of insanity, of the crime

in a civilian or military jurisdiction, within seven years of the date of the application;
or (ii) the applicant was incarcerated for that crime and released from incarceration
within five years of the date of the TWIC application.16

The interim disqualifying felonies are: unlawful possession, use, sale, manufacture,
purchase, distribution, receipt, transfer, shipping, transporting, delivery, import, export
of, or dealing in a firearm or other weapon; extortion; dishonesty, fraud, or misrepresentation, including identity fraud and money laundering where the money laundering is related to a permanently disqualifying crime; bribery; smuggling; immigration violations;
12.
13.
14.
15.
16.

Id.
See Standards for Security Threat Assessments, 49 C.F.R. 1572.5 (2007).
18 U.S.C. §§ 1961-68 (2008).
Disqualifying Criminal Offenses, 49 C.F.R. 1572.103 (2007).
Id.
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distribution of, possession with intent to distribute, or importation of a controlled substance; arson; kidnapping or hostage taking; rape or aggravated sexual abuse; assault with
7
intent to kill; robbery; violations of RICO for fraudulent entry into secure seaport areas.'
Early reports indicate that TSA has grossly underestimated the number of persons who
will be required to obtain a TWIC and that the few enrollment centers initially set up
were being overwhelmed with applicants. At various industry meetings, concerns also
have been raised by port-related interests that the strict requirements to be met by individuals to qualify for a TWIC card may result in a shortage of port workers and drivers in
many geographical areas. For instance, in Southern California it has been estimated that
as many as a third of current port workers and drivers will not meet TWIC's citizenship
or permanent resident requirements. At many smaller ports, there is concern that numerous workers will not be able to pass the background checks.
Concern was also raised that the program will result in severe congestion at port entry
points, as the cards of those entering the port must be individually inspected and those not
having the cards turned away. It may be many years before the security benefits promised
by the TWIC program are actually experienced.
B.

U.S./MExlco BORDER OPENS FOR TRUCKs-BuT FOR How LONG?

A decade after the terms of the North American Free Trade Agreement (NAFTA) were
supposed to lift the embargo on cross-border trucking, certain trucking companies from
each country are actually being permitted to conduct limited operations in the other country. The operations of these trucking companies are limited to international shipments,
and general freight transport of household goods and hazardous materials shipments are
still prohibited. The cross-border operations are being conducted pursuant to a binational "demonstration project" under the respective authority of the U.S. Department of
Transportation's (U.S. DOT) Federal Motor Carrier Safety Administration and Mexico's
Secretaria de Comunicaciones y Transportes (SCT). The project was announced by
U.S.DOT in a series of press releases and Federal Register notices in 2007.18 Twelve
Mexican-domiciled motor carriers (operating forty-two commercial motor vehicles) and
five U.S.-domiciled motor carriers (operating forty-five such vehicles) are participating in
the binational program 19.
1.

Background

Shortly after the enactment in the United States of the Motor Carrier Act of 1980,20
which for the most part eliminated the strict licensing requirements for trucking companies that had been in effect since the mid-1930s, and in response to the continuing provisions of Mexican law preventing U.S. based trucking companies from operating in
Mexico, the United States enacted a moratorium on the licensing of motor carriers owned
17. Id.
18. See, e.g., Department of Transportation Notices on Demonstration Project on NAFTA Trucking Provisions, 72 Fed. Reg. 23,883 (May 1, 2007), 72 Fed. Reg. 31,877 (June 8, 2007), 72 Fed. Reg. 46,263 (August
17, 2007); 72 Fed. Reg. 58,929 (Oct. 17, 2007).
19. Cross Border Demonstration Project Motor Carriers, http://www.fincsa.dot.gov/cross-border/crossborder-carriers.htm (last visited Mar. 6, 2008).
20. Pub. L. No. 96-296, 94 Stat. 793 (1980).
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or controlled by Mexican nationals. 2 1 Recognizing that over 85 percent of the commerce
between the two countries was conducted by truck, Congress continued to allow Mexican
motor carriers to operate in commercial zones adjacent to the border. In these zones
goods would be transferred between U.S. and Mexican-based carriers for transport into
the interior of each country.
Under NAFTA, the two countries agreed to a limited and graduated lifting of their
respective moratoriums. 22 In three stages, beginning in December 1997, motor carriers
controlled by nationals of the other country were to be allowed to transport international
freight between points in the two countries. In the first stage, carriers would be permitted
to transport shipments from their base country to points in states of the other country
adjacent to the border. Eventually, carriers would be allowed to transport international
freight between any points in the two countries. The moratorium, however, would not be
lifted with respect to carriers being able to offer domestic transportation (i.e., conduct
"cabotage") in the guest country, nor would it allow foreign-based drivers to operate vehicles in domestic commerce without a work visa. 23
Days before the first stage of the agreement was to go into effect, President Clinton
issued an executive order indefinitely delaying the implementation of the program. 24 Although concerns about the safety of Mexican trucks and drivers were the rationale offered
by the Administration for its action, concerns by the International Brotherhood of Teamsters about losing work to allegedly lower paid Mexican drivers were the underlying cause
25
for this first violation of the NAFTA trucking provisions.
Mexico subsequently filed and won a NAFTA Panel case alleging violation of various
provisions of NAFTA by the United States. In a decision issued in 2000, the panel ordered the United States to implement the NAFTA trucking provisions. 26 The panel decision opened the door for Mexico to seek reparations against the United States. 27 To date,
Mexico has not yet walked through that door.
The U.S. Department of Transportation did initiate three rulemakings to promulgate
rules governing the licensing of Mexican based carriers in the United States. 28 Although
the rules adopted by the agency in these proceedings clearly discriminated against Mexican-based carriers in violation of the "national treatment" clause of NAFTA, the U.S.
Congress immediately enacted provisions placing even more stringent restrictions that
21. Bus Regulatory Reform Act of 1982, Pub. L. No. 97-261, 96 Stat. 1102 (codified as amended at 49
U.S.C. § 902(c) (2005)).
22. NAFTA, Annex I, available at http://www.international.gc.ca/trade-agreement-accords-commerciaux/
agr-acc/nafta-alena/texte/anxlusa.aspx?lang=en [hereinafter Annex I].
23. Id.
24. In re Cross-Border Trucking Servs, Panel No. USA-MEX-98-2008-01 (2001), 2001 FTAPD LEXIS 2,

77.
25. ld. at 1 78, 80.
26. Annex I, supra note 22.
27. Id.
28. Revisions of Registrations and Application Form for Mexican-Domiciled Motor Carriers to Operate in
United States Municipalities and Commercial Zones on the United States-Mexico Border, 67 FR 12652
(Mar. 19, 2002) (to be codified at 49 C.F.R. pt. 368, 387); Application by Certain Mexico-Domiciled Motor
Carriers to Operate Beyond United States Municipalities and Commercial Zones on the United States-Mexico Border, 67 Fed. Reg. 12,702 (Mar. 19, 2002) (to be codified at 49 C.F.R. pt. 365); Safety Monitoring
System and Compliance Initiative for Mexico-Domiciled Motor Carriers Operating in the United States, 67
Fed. Reg. 12,758 (Mar. 19, 2002) (to be codified at 49 C.F.R. pt. 385).
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had to be met by U.S. DOT and Mexican-based carriers before the NAFTA provisions
could be implemented. Among the more contentious and clearly discriminatory provisions was one requiring that U.S. DOT had to conduct an audit of the Mexican carrier's
operations, drivers, and equipment at its base facility in Mexico. Only those drivers and
equipment which passed this pre-licensing audit would be allowed to operate in the
United States.
Although the moratorium remained in place, hundreds, if not thousands, of Mexican
trucks and drivers that were not subject to the moratorium (e.g., Mexican based trucks and
drivers owned by U.S. interests, Mexican based trucking companies that were operating
in the United States prior to the moratorium, and Mexican-based carriers operating between Mexico and Canada), as well as tens of thousands of Mexican-based trucks operating in the commercial zones along the border continued to operate in the United States
without attracting significant attention.
2.

The Demonstration Project

Early in 2007, the U.S. DOT and its Mexican counterparts at SCT reached agreement
29
on how safety audits of Mexican carriers would be conducted. U.S. DOT subsequently
issued a Federal Register notice announcing that the two agencies had agreed on a demonstration project that would allow up to 100 carriers from each country to operate in the
other country for a one year period. 3° Self-described safety advocates, the Teamsters
union, and various owner-operator organizations immediately began denouncing U.S.
DOT for opening the border to "unsafe" Mexican-based trucks and drivers that would not
be subject to U.S. safety rules.31 In response to the hue and cry raised by the groups
previously described, Congress amended the Iraq supplemental funding bill to include
even more restrictive provisions that U.S. DOT was required to meet before it could
implement the demonstration project. 32 Finally, in a report to Congress, the U.S. DOT
Inspector General found that U.S. DOT had met all the requirements imposed by Congress, while suggesting some further steps that could be taken. 33 U.S. DOT and SCT
announced that the first trucks would be crossing the border on or about September 1,
2007.34

Lawsuits brought in U.S. federal courts by various anti-Mexican interests, as well as
petitions to the U.S. DOT in an attempt to halt the project, were dismissed by the courts
29. Mary E. Peters, Sec'y of Transp., & John H. Hill, Adm'r of the Fed. Motor Carrier Safety Admin.,
Statement Before the Senate Appropriations Subcommittee for Transportation, Housing and Urban Development, and Related Agencies (Mar. 8, 2007) (transcript available at htp://www/ftncsa.dot.gov/documents/
testimony/tst-030807.pd).
30. Department of Transportation Notices on Demonstration Project on NAFTA Trucking Provisions, 72
Fed. Reg. 46,265 (Aug. 17, 2007).
31. Press Release, Joan Claybrook, President of Public Citizen, Bush Administration Ignores Safety,
Presses Ahead with Dangerous NAFTA Trucks Pilot Program (Sept. 7, 2007), available at www.citizen.org/
pressroom/release.cfm?ID=2506.
32. U.S. Troop Readiness, Veterans' Care, Katrina Recovery, and Iraq Accountability Appropriations Act,
Pub. L. No. 110-28, 121 Stat. 112 (2007).
33. FED. MOTOR CARRIER SAFETY ADMIN., REP. No. MH-2007-065, ISSUES PERTAINING To THE PROPOSED NAFTA CROSs-BORDER TRUCKING DEMONSTRATION PROJECT (Sept. 6, 2007).
34. Press Release, U.S. Department of Transportation, Office of Public Affairs (Sept. 6, 2007), available at
www.dot.gov/affairs/briefing.htm.
VOL. 42, NO. 2
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and agency. A provision in the Department of Transportation Appropriations Act, passed
by Congress on November 14, 2007, would prohibit the use of any appropriated funds to
"establish" a demonstration project.35 At the time of writing of this article, the appropriations bill was sitting on the President's desk subject to a veto threat.36 The language of
the prohibition itself raises questions about its effectiveness, as the bill prohibits funding
the establishment of a demonstration project, but not the operation of the project. Ironically, few U.S.-based carriers have expressed any interest in participating in the project,
whether because of its uncertain future, the apparent downturn in the U.S economy, or
the carriers' reservations about operating in the Mexican interior as it has been portrayed
in the rhetoric of the groups opposed to the demonstration project.
C.

FUELING THE ANTITRUST BAR

Dozens of civil antitrust class actions have been filed in the United States against household goods carriers, less-than-truckload (LTL) motor carriers, and major railroads. All of
the cases stem from the carriers' practice of assessing shippers fuel surcharges in response
to escalating global energy prices. The international relevance of these cases arises from
the litigation costs they are imposing on key components of the U.S. infrastructure for
international trade, and from their possible precedential value for international air carriers
facing similar issues (as discussed later in this article).
In March 2007, the first complaint was filed in the U.S. District Court for South Carolina against a group of household goods carriers (van lines), their rate bureau, and the
American Moving and Storage Association. 37 Similar suits were filed in North Dakota
and Illinois. The Illinois and South Carolina cases have been consolidated in the South
38
Carolina district court.
The primary claims against the van lines allege that they, through their rate bureau,
adopted a formula setting fuel surcharges as a percentage of the entire transportation
charge, rather than tying the surcharge to the actual increase in fuel costs, resulting in
surcharges significantly higher than actual costs. The alleged class of plaintiffs is made up
of direct purchasers of household goods moving services for interstate shipments purchased during the four years prior to the filing date.
The defendants have filed a motion to dismiss or, in the alternative, for referral of the
matter to the Surface Transportation Board (STB). The motion was argued to the South
Carolina court in October 2007, at which time the judge indicated he was actively considering referral to the STB.
Key issues in the case are whether the actions of the carriers and their rate bureau were
shielded from antitrust laws by reason of the express antitrust immunity that historically
existed for the rate bureau under 49 U.S.C. § 13703. The carriers further claim that
under the age-old "filed-rate doctrine" espoused by the U.S. Supreme Court in cases such
35. Transportation, Housing and Urban Development, and Related Agencies Appropriations Act, H.R.
3074, 110th Cong. (2007).
36. Although H.R. 3074 was vetoed by the President, identical language was enacted as §136 of Tide I,
Division K of the Consolidated Appropriations Act, Pub. L. No. 110-161(2007).
37. See, In re Household Goods Movers, 502 F. Supp. 2d 1356 (J.P.M.L. 2007).
38. Id.
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as Keogh v. Chicago & NorthwesternRailway Co., 39 the filed rate whether fairly developed or
not is the lawful rate. Federal legislation enacted in the mid- 1990s eliminated the requirement that motor carriers physically file their rates with the STB but continues to
require household goods carriers to publish their rates and still enshrines the published
rate as the only lawful rate for those carriers. 40
Another series of complaints alleging similar facts have been filed against a large group
of LTL motor carriers, which generally no longer have the antitrust-immunity and filedrate defenses available to them.41 Nonetheless, the core claims in these cases are similar to
those filed against the household goods motor carriers. Examples of such claims are:
* the carriers allegedly computed the surcharges as a percentage of a base transportation rate rather than the actual increased cost of the fuel consumed on an individual
shipment;
* the carriers allegedly agreed on common indices and trigger points for adjusting
the surcharge; and
* the carriers allegedly carried out the conspiracy by publishing the surcharges on
their respective websites to facilitate enforcement of the agreement.
In December 20072007, the multidistrict litigation panel consolidated thirteen of the
cases in the U.S. District Court for the Northern District of Georgia.42 The alleged class
of plaintiffs is all purchasers of LTL shipping services who paid a fuel surcharge since July
30, 2003. At this writing, the defendant carriers had not yet filed a motion to dismiss.
Another series of similar actions have been filed against all major railroads in the United
States. The complaints against the railroad defendants are largely the same as those
against the LTL carriers. The alleged class of plaintiffs is all purchasers of rail freight
transportation services who were assessed a fuel surcharge from July 2003 to the present
for services that were provided under private railroad-shipper contracts or were otherwise
exempt from rate regulation by the STB. Thus, the plaintiffs in the rail cases, unlike those
in the van line cases, are not challenging rates that are still subject to STB regulation. 43
The possible scope of damages in these cases is likely hundreds of millions of dollars, if
not more. Although recent procedural reforms in U.S. law have made it somewhat more
difficult to bring class actions, 44 the carrier defendants' position has been made somewhat
more awkward by recent STB decisions prospectively abolishing all remaining antitrust
immunity for motor carrier rate bureaus, and directing railroads to restructure their fuel
45
surcharges.
39. 260 U.S. 156 (1922).
40. Tarriff Requirement for Certain Transportation, 49 U.S.C. § 13702 (1995).
41. William B. Cassidy, Antitrust Lawsuits Spread, 272 TRAFc WORLD 5, 25 (Feb. 4, 2008), available at
http://web.ebscohost.com/ehost/pdPvid=6&hid=l 17&sid=ef3456d1-6699-4lbf-9037abfd759f66c2%40sessionmgrl04.
42. Id.
43. Jeff Berman, Study Says Railroad Fuel SurchargesExceeded $6.5 Billion, LOGIsICS MGMT., Oct. 1, 2007,
www.logisticsmgmt.com/article/CA6488182.html?q=study+says+railroad+fuel+surcharges (last visited Mar. 6,
2008).
44. See, e.g., FED. R. Civ. P. 23.
45. Motor Carrier Bureaus-Periodic Review Proceeding, STB Ex Parte No. 656 (Sub-No. 1) (May 4,
2007); Rail Fule Surcharges, STB Ex Parte No. 661 (Aug. 3, 2006).
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European Aviation Law
INCLUSION OF AVIATION IN THE

EMISSIONS TRADING SCHEME

On December 20, 2006, the European Commission (EC) adopted a proposal for a Directive46 to include aviation activities within the existing E.U. Emissions Trading Scheme
(ETS), operational since January 1, 2005.47 Under the terms of the EC's proposal, aircraft operators would be allocated allowances of which one allowance permits the emission of one ton carbon dioxide equivalent during a specified period. 48 By April 30 of each
year, aircraft operators would have to surrender a number of allowances equal to their
total emissions during the preceding calendar year. 49 Allowances can be traded, providing
economic incentive to seek efficiencies.
Certain aspects of the EC's legislative proposal are controversial. For example, questions of jurisdiction have been raised regarding the inclusion of international flights and
regarding the ETS' application to non-EU aircraft operators.5 0 Such questions, however,
have not deterred the European Parliament from firmly endorsing the proposal at its first
reading5l on November 13, 2007 and from even adopting amendments that take certain
aspects of the ETS for aviation beyond the initial proposal.52
The Amendments adopted by the European Parliament include: (i) the inclusion into
the scheme as of 2011 of all flights which arrive at or depart from an E.U. airport in lieu of
postponing the inclusion of international flights to 2012; (ii) the limitation of the total
amount of emissions allowances to the aviation sector to 90 percent in lieu of 100 percent
of the historical aviation emissions, i.e. the average emissions from aviation during the
period 2004-2006; and (iii) the setting of the amount of allowances that shall be auctioned
(thus not allocated) at 25 percent of the total emissions allowances for the aviation sector.5 3 The text as adopted by the European Parliament was forwarded to the Council.
Both institutions eventually must agree before the proposal can be adopted as new
legislation.54
B.

AIRPORT PACKAGE

In early 2007, the EC focused its attention on the functioning of European airports,
adopting on January 24 an Airport Package, which consists of three documents: (i) a pro46. Commission Proposalfor a Directive of the European Parliamentand the CouncilAmending Directive 2003/87/
EC so as to Include Aviation Activities in the Scheme for Greenhouse Gas Emission Allowance Trading within the
Community, COM (2006) 818 final (Dec. 20, 2006) [hereinafter Commission Proposal].
47. Council Directive 2003/87/EC, 2003 OJ. (L275) 32 (EC).
48. Commission Proposal, supra note 46, at 6.
49. Id. at 5.
50. Cf Andreas Hardeman, A Common Approach to Aviation Emissions Trading, 32 AIR & SPACE L. 3 (2007).
51. Examples of documents may be found at the website of the European Parliament, http://www.europarl.
europa.eu/news/public/default_en.hun (last visited Mar. 6, 2008).
52. Resolution of 13 NOVEMBERNov. 2007 on the Proposal for a Directive of the European Parliament
and of the Council Amending Directive 2003/87/EC so as to Include Aviation Activities in the Scheme for
Greenhouse Gas Emission Allowance Trading Within the Community, EUR. PARL. Doc. (CoM 0818)
(2006).
53. Id.
54. Cf. Treaty Establishing the European Community, art. 251, Dec. 29, 2006, 2006 OJ. (C 321) 1 (EC).
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posal for a Directive on airport charges;"5 (ii) a report 56 from the EC on the application of
the 1996 Groundhandling Directive;57 and (iii) a Communication 58 on airport capacity,
efficiency, and safety.
In the only legislative proposal of the Airport Package, i.e. the proposed Directive, the
EC set forth basic principles that airport managing bodies must comply with when setting
or amending airport charges. These principles are based on the International Civil Aviation Organization's (ICAO) "Policies on Charges for Airports and Air Navigation Services" 59 and include non-discrimination, consultation, and transparency. 60 The draft
legislation provides for the possibility of recourse to an independent economic regulator if
a disagreement between the managing body and the airport users would arise. 6' Further,
airport managing bodies should be provided under their national legislation with the possibility to differentiate their charges according to the quality and scope of the services
requested by the airlines, which would allow carriers to seek tailored services at the airports they use. The proposal for a Directive also provides that security charges levied by
the airport managing body "shall be used exclusively to meet security costs." 62 The proposal for a Directive is now finding its way through the legislative process.
In its report on the application of the 1996 Groundhandling Directive-the second
document of the Airport Package-the EC noted that the Directive, in spite of slow implementation into national law in certain Member States, did introduce a certain degree of
competition in the groundhandling sector, leading to downward prices. 63 Difficulties and
uncertainties on its implementation however remain, and the EC has been invited by the
European Parliament to undertake a further impact analysis and to review and eventually
increase the minimum number of service providers at airports (now often limited to two
air-side service providers).

55. Commission Proposal for a Directive of the European Parliament and of the Council on Airport
Charges, COM (2006) 820 final.
56. Report from the Commission on the Application of Council Directive 96/67/EC of 15 October 1996, COM
(2006) 821 final (an. 24, 2007).
57. Council Directive 96/67/EC of 15 October 1996 on Access to the Groundhandling Market at Community Airports, 1996 Oj. (L 272) 36-42 (EC).
58. Communication from the Commission to the Council, the European Parliament, the European Economic and
Social Committee and the Committee of the Regions-An Action Plan for Airport Capacity, Efficiency and Safety in
Europe COM (2006) 819 final (Jan. 24, 2007).
59. Int'l Civil Aviation Org. [ICAO], ICAO's Policies on Charges for Airports and Air Navigation Services,
ICAO Doc. 9082/7 (7th ed. 2004), available at http://www.icao.int.
60. Commission Proposalfor a Directive of the European Parliament and of the Council on Airport Charges, at 5-6
COM (2006) 820 final (Jan. 24, 2007).
61. Id.
62. Id. at 15. The increasing security charges levied generally in air transportation have, on their own,
triggered a fierce debate between the European institutions. In the frame of a legislative proposal for a
regulation on common rules in the field of aviation security, the European Parliament and the Council have
become diametrically opposed on the question as to who should pay for all the security measures: the Parliament is of the opinion that the costs of security should be shared between the Member States and the users of
air transportation, while the Council believes that users should pay the bill.
63. Reportfrom the Commission on the Application of Council Directive 96/67/EC of 15 October 1996, at 4, COM
(2006) 821 final (Jan. 24, 2007).
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The third document of the Airport Package deals with what is referred to as the upcoming "capacity crunch" in both runway and ground infrastructure.64 Assuming that air
transportation will maintain its current growth rate, it is estimated that by 2025 over sixty
European airports will be heavily congested and that the top twenty European airports
will be saturated for at least eight to ten hours per day.65 The EC, endorsed by the European Parliament, proposes a multi-layered approach consisting of, inter alia, the drawing
up of a master plan on European airport capacity allowing coordination of initiatives on
new and existing capacity, a fuller implementation of existing provisions on slot allocation,
and the setting of a time frame for the implementation of the Functional Airspace Blocks
under the Single European Sky program.
C.

E.U.-U.S. OPEN

AVIATION AGREEMENT

On March 2, 2007, the EC initiated a first-stage Air Transport Agreement with the
United States. 66 The Agreement was unanimously approved by the Council on March 22,
2007, at which occasion it underlined the importance of reaching a second-stage agree67
ment with a view on creating a fully liberalized open aviation area.
On October 11, 2007, the European Parliament, having been consulted 68 by the Council, adopted a Resolution approving, on its turn, the conclusion of the Agreement. 69 The
European Parliament underlined the need to address in the second-stage agreement all
issues not dealt with in the first-stage Agreement. In particular, these issues concern regulatory convergence, the review of security measures, the development of one-stop security,
and the protection of privacy of European and U.S. citizens. The European Parliament
equally pointed to the need for both the E.U. and the United States to take effective
measures to reduce the environmental impact of aviation.
The beginning of the provisional application of the first-stage Agreement is foreseen
for March 30, 2008. The negotiations for the second-stage agreement are planned to
begin sixty days thereafter, and a review of the results of the negotiations shall take place
another eighteen months later.
D.

PROCESSING AND TRANSFER OF PASSENGER NAME RECORD DATA

On July 23, 2007, the Council of the European Union approved the new long-term
agreement negotiated with the United States on the processing and transfer of passenger
64. Communicationfrom the Commission to the Council, the European Parliament, the European Economic and
Social Committee and the Committee of the Regions-An Action Plan for Airport Capacity, Efficiency and Safety in
Europe, at 3, COM (2006) 819 final (Jan. 24, 2007).
65. Id. at 3.
66. See Air Transport Agreement, at 32, May 25, 2007, 2007 Oj. (L 134) 4-41, availableathttp://ec.europa.
eu/transport/air-porta/intemationaVpilars/global-parmers/doc/us/agreement-oj-%2011 34_2007.pdf [here-

inafter EU- US Agreement].
67. 2791st Transport, Telecommunications and Energy Council, Meeting Doc. No. 1 (Mar. 22, 2007),
available at http://ec.europa.eu/transport/air-portal/international/pillars/global-parmers/doc/us/counci
conclusions_22_03_2007.pdf.
68. Cf. Treaty Establishing the European Community, art. 300(3), Dec. 29, 2006, 2006 Oj. (C 321 E) 1
(EC).
69. Press Release, European Parliament, MEPs Give Green Light to the EU-US Open Sky Agreement
(Oct. 11, 2007) (on file with author).
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name record (PNR) data by air carriers to the U.S. Department of Homeland Security
(DHS).70 On the same day, the agreement 7 ' (replacing the interim PNR agreement
which expired on July 31, 2007) was consequently signed by the President of the Council.
It is deemed to apply for seven years as from its date of signature, unless the parties mutually agree to replace it. Some Member States nevertheless still have to endorse it according to their national legislative procedures. The agreement consists of three parts: (i) the
body as signed, (ii) a letter from the United States to the E.U. in which the United States
sets out assurances, and (iii) a letter from the E.U. to the United States acknowledging
receipt of those assurances and confirming that on that basis the E.U. considers the level
of protection of the PNR data in the United States as adequate. 72 Some controversy
remains, however, on the type of data that can be accessed by DHS, the retention period,
and the sharing of the data with other U.S. agencies and third countries.
On November 6, 2007, the European Commission issued a proposal 73 for the establishment of a European PNR data collection program. The proposal seeks to create a harmonized system among the E.U. Member States for the collection and transfer of PNR data.
Under the terms of the proposal, all air carriers would have to transfer PNR data they
have collected to the Passenger Information Unit (an entity to be created in each Member
State) of the Member State whose territory the flight is entering, departing from or transiting.74 Air carriers whose databases are established in an E.U. Member State shall have
to take the necessary measures to ensure that the data is transferred using the "push
method."75 Other carriers shall equally be required to use the "push method," except that
those carriers that are lacking the necessary technical architecture shall be obligated to
7
permit the national Passenger Information Units to extract data via the "pull method." 6
The Commission's proposal has to be approved by the Council, acting under the Treaty
77
establishing the European Union.
E.

SINGLE EUROPEAN SKY-SEsAR

The Single European Sky project aims, inter alia, at restructuring European airspace as
a function of air traffic flow rather than according to national borders. 78 This would create additional capacity, overall efficiency, and ultimately provide for safer European skies.
Single European Sky ATM Research Programme (SESAR) was set up by the EC and
70. Council Decision 2007/55l/CFSP/JHA of 23 July 2007 on the Signing, on Behalf of the European
Union, of an Agreement Between the European Union and the United States of America on the Processing
and Transfer of Passenger Name Record (PNR) Data by Air Carriers to the United States Department of
Homeland Security (DHS) (2007 PNR Agreement), 2007 O.J. (L 204) 16-17 (EU), available at http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:204:0016:0017:EN:PDF.
71. Id.
72. Id.
73. Commission Proposalfor a Council Framework Decision on the Use of PassengerName Record (PNR)for Law
Enforcement Purposes, COM (2007) 654 final (Nov. 6, 2007).
74. Id. at 5.
75. Id.
76. Id.
77. Treaty Establishing the European Union, Dec. 29, 2006, 2006 O.J. (C 321 E) 1 (EU).
78. See generally, Eur. Comm'n Directorate-General for Energy and Transp., Single European Sky Report
of the High-Level Group (Nov. 2000), available at http://ec.europa.eu/transport/air-portal/traffic-management/ses/doc/history/hgreport-en.pdf.
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Eurocontrol with a view on improving safety and environmental performance of civil aviation by developing and putting in place the latest technologies for air traffic control in
Europe. 79 Its work is executed in three phases: a definition phase (2005-2008), a development phase (2008-2013), and a deployment phase (2014-2020).
In February 2007, the Council adopted legislation 0 for the establishment of the SESAR
Joint Undertaking, which will monitor the final work done in the definition phase, and,
after that, execute its main task, i.e. the management of the funds and of the research,
development and validation activities of the project's development phase. The Joint Undertaking has legal personality and has its seat in Brussels.
F.

PASSENGER RIGHTS

In April 2007, the EC issued a CommunicationSl to the European Parliament on the
operation of the so-called "Denied Boarding Regulation."8 2 The EC welcomed the results brought about by the Regulation but noted that a more consistent enforcement by
the Member States and their respective National Enforcement Bodies (NEBs) would be
necessary. It was also recognized that clarifications on certain aspects of the Regulation
are needed, e.g. on the difference between a cancellation and a long delay and on the
"extraordinary circumstances" defense8 3 available under Article 5(3).
G.

CONSUMER PROTECTION

In the course of 2007, both the European Parliament and the EC looked at transparency in air fares and air rates. In the framework of the proposal for a Regulation on
common rules for the operation of Community air transport services,84 the European
Parliament adopted amendments imposing that the general public receive comprehensive
information on air fares and rates and on all applicable taxes, non-avoidable charges,

surcharges, and fees levied and that published air fares include all such additional amounts
known at the time of the publication. From its side, the EC conducted an investigation8s
79. See Eur. Org. for the Safety of Air Navigation [EUROCONTROL] Performance Review Commission,
Evaluation of the Impact of the Single European Sky (SES) irriATXElnitiative on ATM Performance (Dec.
21, 2006), available at http://ec.europa.eu/transport/air-portal/traffic-management/studies/doc/2006-12-prc
_evaluation oLsesen.pdf.
80. Council Regulation (EC) No. 219/2007 of 27 February 2007 on the Establishment ofa Joint Undertaking to Develop the New Generation European Air Traffic Management System, 2007 OJ. (L 64) 1 (EC).
81. Communication from the Commission to the European Parliamentand the Council Pursuant to Article 17 of
Regulation (EC) No 261/2004 on the Operation and the Results of this Regulation Establishing Common Rules on
Compensation and Assistance to Passengers in the Event of Denied Boarding and of Cancellation or Long Delay of
Flights COM (2007) 168 final (Apr. 4, 2007).
82. Regulation (EC) No 261/2004 of the European Parliament and of the Council of II February 2004
Establishing Common Rules on Compensation and Assistance to Passengers in the Event of Denied Boarding
and of Cancellation or Long Delay of Flights, and Repealing Regulation (EEC) No 295/91, 2004 OJ. (L 46)
1.
83. Case C-396/06, Eivind F. Kramme v SAS, 2006 OJ. (C 294) 29 (case currently pending before the
European Court of Justice dealing with this question.
84. Commision Proposalfor a Regulation of the European Parliamentand of the Councilon Common Rulesfor the
Operation of Air Transport Services in the Community COM (2006) 396 final (July 18, 2006).
85. Cf. Press Release European Commission, EU Crackdown on Misleading Airline Ticket Websites, IP/
07/1694 (Nov. 14, 2007).
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into airline ticket websites focusing on clarity of pricing, actual availability of special offers
made, and fairness of contract terms. Both developments are evidence of an increasing
attention for consumer protection issues in aviation.

IM. United States Aviation Regulatory Developments*
A.

U.S.-E.U.

OPEN SKIES AGREEMENT

On March 2, 2007, the E.U. and the United States concluded long-stalled negotiations
and finalized the first stage of a historic Air Transport Agreement, 86 which was signed at
E.U.-U.S. Transatlantic Summit held in Washington, D.C., in April 2007. 87 The first of
its kind, the Agreement creates an "open skies" framework between the United States and
all twenty-seven E.U. Member States and replaces existing bilateral agreements. 88
The Agreement's key provisions include:
* Creation of a "Community air carrier" concept permitting E.U. airlines to oper89
ate to the United States from any point in the EU.
0 Removal of all restrictions on international routes between the E.U. and United
States (i.e., third/fourth freedom rights) and other countries (i.e., fifth freedom

rights). 90

0 Removal of all restrictions on pricing on all routes between the E.U. and the
United States, while maintaining the prohibition on price leadership by U.S. airlines
on intra-E.U. routes. 9 1
92
* Unlimited code sharing between E.U., U.S., and third-country airlines.

* Section I, on U.S. regulatory issues, was written by Gerald F. Murphy, an Associate in the Aviation and
Corporate Groups at Crowell & Moring, LLP in Washington, D.C.
86. See EU-U.S. Agreement, supra note 66; see also Fact Sheet: U.S.-EU Air TransportAgreement-Open Skies
Plus,
U.S. Dept. of State (Mar. 9, 2007), available at http://www.state.gov/e/eeb/rls/fs/2007/81644.htm.
87. See News Release No. 44/07-Open Skies: JacquesBarrot in Washington to Sign HistoricAviation Deal at the
EU-US TransatlanticSummit, European Union Delegation of the European Comm'n to the USA (Apr. 20,
2007), available at http://www.eurunion.org/News/press/2007/2007044.htm.
88. EU-U.S. Agreement, supra note 66, art. 22. The European Court of Justice declared the bilateral aviation agreements of eight member states, the United Kingdom, Denmark, Sweden, Finland, Belgium, Luxembourg, Austria and Germany, to be illegal in 2002, and a ninth, the Netherlands, in November 2006. See
Case C-523/04, Comm'n v. Kingdom of the Netherlands, 2007 E.C.R. 1-03267 (delivered Nov. 16, 2006)
(internal citations omitted).
89. See EU-U.S. Agreement, supra note 66, art. 3.
90. See id. These provisions extend the general principles of the open skies agreements currently in place
between the United States and ten member states to the remaining ten member states, five of whom do not
currently have an agreement with the United States. The Agreement does, however, include a transitional
restriction (for a period of eighteen months) requiring that airlines operating between the United States and
Dublin, Ireland, must also operate flights to Shannon, Ireland, and further limits the number of U.S. cities
that E.U. carriers can serve from Ireland. See id., at Annex I, Sec. 4.
91. See id, art. 13.
92. See id., art. 10. These arrangements are subject to certain conditions, including but not limited to on
code sharing by the third-country airline's home country. See EU-U.S. Agreement, supra note 66, art 34-37
(Memorandum of Consultations, Sec. 17, 18, 25, 26, 27, 28 and 31).
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* Creation of new opportunities for E.U. airlines to lease aircraft with crew (i.e.,
"wet-lease") aircraft to U.S. airlines for use on international routes. 9 3
The final text of the Agreement expressly recognized its "first-stage" character and contains the following conditions: (1) the Agreement will not go into effect until March 30,
2008, and (2) either party may request that traffic rights conferred under the Agreement
be withdrawn if a second-stage agreement is not reached by December 31, 2010. 94 Clearing what was perhaps the final hurdle, the Agreement was approved by the European
Parliament on October 11, 2007;95 U.S. Congressional approval is not required. 96 While
implementation of the first-stage Agreement appears to be imminent, issues to be addressed by the second stage of negotiations, such as cabotage, 9 7 right of establishment (i.e.,
freedom to provide services), and foreign ownership of air carriers, 98 are much more controversial on both sides. Second stage negotiations are set to begin sixty days after the
effective date of the Agreement. 99

B.

CARGO PRICING INVESTIGATION SETTLEMENTS

In mid-February 2006, an undetermined number of air carriers were subject to so-called
"dawn raids" by E.C. competition authorities while search warrants were executed and
grand jury subpoenas were issued simultaneously by U.S. law enforcement agencies.0°
According to publicly available information, the government investigations were triggered
by Lufthansa, which is seeking amnesty from enforcement actions in Europe and the
United States in return for reporting possible antitrust violations and cooperating with
government investigations. 10 1 It has also been reported that the focus of the investigations
93. See id. But the ability of E.U. airlines to enter into such wet-lease arrangements are subject to certain
conditions, including but not limited to holding foreign charter authority and a statement of authorization
from DOT. See EU-U.S. Agreement, supra note 66, art 35-36 (Memorandum of Consultations, Sec. 26, 27,
28, 29, 30 and 32). Current FAA regulations also expressly prohibit U.S. carriers from wet-leasing from
foreign airlines and thus an amendment or exemption may be required. See 14 C.F.R. § 119.53(b) (2008).
94. See EU- U.S. Agreement, supra note 66, art. 21.
95. See PARE. EUR. Doc. P6_TA-PROV(2007)0428, SEC. 4 (October 11, 2007), available at http://
www.europarl.europa.eu/sides/getDoc.dotype=TA&reference=P6-TA-2007-0071&language=EN; see also
Press Release, European Parliament, MEPs Give Green Light to the EU-US Open Sky Agreement (Oct. 11,
2007), available at http://www.europarl.europa.eu/news/expert/infopresspage/062-11454-283-10-41-91020071008IPR1358-10-10-2007-2007-false/defaulten.htm.
96. Andrzej Zwaniecki, Draft Air Services Liberalization Deal Would Benefit U.S., EU, U.S. DErT. OF STATE,
Mar. 5, 2007, available at http://usinfo.state.gov/xarchives/display.html?p=washfile-english&y=2007&m=
March&x=20070305182525saikceinawz0.4835016.
97. "Cabotage" is generally when an air carrier picks up traffic at one point in a foreign country and
deplanes it at another point in that same foreign country and referred to as 8th or 9th freedom rights depending on whether the flight serves the carriers home country or is solely between two points in a foreign
country, respectively. See Freedom Rights, Office of the Asst. Sec'y. for Aviation and Int'l Affairs, U.S. Dep't.
of Transp., available at http://ostpxweb.dot.gov/aviation/Data/freedoms.htn.
98. See Press Release, European Parliament, supra note 95.
99. See EU-U.S. Agreement, supra note 66, art 21.
100. See EU-US Cartel Probe Hits Airlines, BBC NEws, Feb. 14, 2006, available at http://news.bbc.co.uk/
1/hi/business/4713722.stm; Air Cartel Probe Erpands to Asia, BBC NEWS, Feb. 15, 2006, available at http:/
news.bbc.co.uk/l/hi/business/4715294.stm.
101. Kevin Done, Two Quit BA Amid Price-FixingProbe, FIN. TLMES, Oct. 9, 2006, available at http://search.
ft.com/ftArticle? queryText=two+quit+ba+amid&y=6&aje=tr-ue&x= 11&id=061009004596&ct=0.
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is illegal collusion with respect to the fuel surcharges that are commonly charged to air
cargo customers. 102 Most major air cargo carriers are believed to be under investigation.
In August 2007, both British Airways Plc and Korean Air Lines Co., Ltd. pled guilty in
federal court to criminal violations of the Sherman Act 103 with respect to both air cargo
services and passenger fare pricing. 0 4 Pursuant to their plea agreements, both airlines
were sentenced to pay $300 million fines. 105 The plea agreements also named numerous
employees and executives of both companies who remain eligible for criminal prosecution
in the United States. Qantas Airways Limited has also pled guilty to participation in the
cartel, 106 but its plea agreement has not yet been made public. No other charges have
been brought against any company or individual.
Shortly after investigations began, a number of self-styled class complaints were filed in
federal court against air carriers. 107 The suits alleged price fixing with respect to fuel and
other surcharges. In June, a multidistrict litigation was commenced in the Eastern District of New York, and pending actions were transferred there. 108 In September, Lufthansa German Airlines agreed to settle its liability to purchasers of air cargo services
within, to, or from the United States between January 1, 2000, and September 11, 2006,
for $85 million and agreed to cooperate with plaintiffs in litigation against other alleged
cartel participants. 1 9 That settlement has been preliminarily approved by the court, subject to a notice and fairness hearing.110 United Airlines, Inc., American Airlines, Inc., and
Virgin Atlantic Airways Limited have reportedly done the same, with no cash consideration paid to plaintiffs."'
In February 2007, plaintiffs' lead counsel filed a consolidated amended complaint alleging a world-wide price fixing and customer allocation cartel against over thirty air cargo
carriers on behalf of seven subclasses of plaintiffs, grouped by the plaintiffs' locations and
their status as direct or indirect purchasers of air cargo transportation services. 1 2 The
complaint included claims by E.U.-based purchasers of air cargo services based upon E.U.
law.' 3 In July 2007, defendants filed a joint motion to dismiss the claims made in plaintiffs' consolidated amended complaint. 114 The motion specifically argued that plaintiffs
failed to plead specific facts establishing the existence of a plausible conspiracy, the district
102. Air Cartel Probe Expands to Asia, supra note 100.
103. See 15 U.S.C. §§ 1-7 (2007).
104. See United States v. British Airways, Plc, Cr. No. 07-183 (D.D.C.); United States v. Korean Air Lines Co.,
Ltd., Cr. No. 07-184 (D.D.C.).
105. United States v. British Airways, supra note 104, at 5.
106. See, e.g., United States v. Qantas Airways Limited, Cr. No. 07-184 (D.D.C. filed Jan. 14, 2008).
107. See, e.g., Fleurchem, Inc. v. BritishAirways, No. 1:06-cv-706 (E.D.N.Y, Feb. 17, 2006); Niagara Frontier
Distrib.Inc. v. Air France ADS, No. I:06-cv-325 (E.D.N.Y., filed June 28, 2006).
108. See In re Air Cargo Shipping Servs. Antitrust Litig., No. 1:06-MD-01775 (E.D.N.Y. filed June 27, 2006).
109. Press Release, Oeutsche Lufthansa AG, Lufthansa Settles Class Action Lawsuits in the United States
(Sept. 11, 2006), available at http://www.lufthansa-financials.com/servlet/PB/menu/1019250j12/index.html.
110. See id.
111. United, American in Settlement in Air Cargo Probe, Ci-nCAGo BusiNEsS, Sept. 13, 2006, http://chicagobusiness.com/cgi-bin/news.p1?id=22051 (last visited Mar. 6, 2008).
112. See In re Air Cargo Shipping Servs. Antitrust Litig., supra note 108, at Docket No. 271.
113. Id. at 27.
114. See Motion to Dismis Counts VI & VII of Plaintiffs First Consolidated Amended Complaint, In re Air
Cargo Shipping Servs. Antitrust Litig, No. 1:06-MD-01775 (E.D.N.Y. filed June 7,2006), Docket No. 506 and
507.
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court lacked jurisdiction over foreign-based transactions, and it would be improper and
inadvisable for the distiict court to exercise jurisdiction over claims based on E.U. cartel
law., 15
The motion also argued that state laws permitting private recovery in antitrust suits
based on indirect purchaser laws were preempted by the Airline Deregulation Act of 1978
(ADA).116 Defendants claimed that the statute prohibits enforcement of any state "law,
regulation, or other provision having the force and effect of law related to a price, route or
service of an air carrier," including state antitrust law.11 7 Defendants argued that under
the Supreme Court's broad interpretation of the Act in Morales v. Trans World Airlines,
Inc., preemption of state antitrust laws fell under the ADA's "broad pre-emptive purpose."' 18 Further, defendants argued that lower courts have specifically found state antitrust claims to be preempted by the ADA. 119
Plaintiffs filed responses to Defendants' motion to dismiss in August and October 2007,
addressing defendants' preemption arguments, United States ability to apply E.U. law,
and jurisdiction over foreign-based transactions. 120 Defendants are scheduled to file their
reply briefs in late December 2007.121 Given the sweeping allegations of the consolidated
amended complaint and the novel issues relating to application of the ADA to indirect
purchaser actions and the ability of U.S. courts to entertain claims under E.U. law, the
122
court has stayed discovery pending completion of briefing on defendants' motions.

C.

AiRLTIE CONSUMER RULEMAKING PROPOSALS

Just in time for the U.S. holiday travel season and coming on the heels of a U.S. DOT
Inspector General's Report finding that "based on the first seven months of the year, it is
clear that 2007 may be the busiest travel period since the peak of 2000 and may surpass the
2000 record levels for flight delays, cancellations and diversions," 123 DOT announced
three new rulemaking proposals 124 designed to ameliorate the consequences of travel de115. See id.
116. Id. at 30.

117. 49 U.S.C. § 41713(b)(1) (1997).
118. Motion to Dismis Counts VI & VII of Plaintiffs First Consolidated Amended Complaint, supra note

114, at 30.; see also Morales v. Transworld Airlines, Inc., 504 U.S. 374, 384 (1992).
119. See Cont'lAirlines, Inc. v. United Airlines, Inc., 120 F. Supp. 2d 556, 561 (E.D. Va. 2000); FrontierAirlines, Inc. v. United Air Lines, Inc., 758 F. Supp. 1399, 1403 (D. Colo. 1989).
120. See e.g., Response in Opposition, In re Air Cargo Shipping Services Antitrust Litig. supra note 108, at

Docket No. 563, 577, 578-80, 637, 639-40.
121. See id. at Docket No. 660.
122. See id. at Docket No. 530.
123. U.S. DEPT. OF TRA.Nsr. OFFICE OF THE SEC'Y OF TRANSP., ACTIONS NEEDED TO MINImIZE LONG,
ON-BOARD FLIGHT DELAYS, at iv, 2007, available at http://www.oig.dot.gov/StreamFile?file=/data/pdfdocs/

av2007077.pdf.
124. See Revision ofAirline Service Quality PerformanceReports and Disclosure Requirements-Notice of Proposed
Rulemaking, 72 Fed. Reg. 65,230 (Nov. 20, 2007) (to be codified at 14 C.F.R. pt. 234); Enhancing Airline
PassengerProtectionsAdvanced Notice of ProposedRulemaking, 72 Fed. Reg. 65,233 (Nov. 20, 2007) (to be codified at 14 C.F.R. pt. 234); Oversales and Denied BoardingCompensation Notice of ProposedRulemaking, 72 Fed.
Reg. 65,237 (Nov. 20, 2007) (to be codified at 14 C.F.R. pt. 250).
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lays and to increase passenger rights and protections. 125 In response to a request from
Secretary of Transportation Mary Peters following two high profile incidents where passengers were stranded aboard aircraft for hours during ground delays, 126 the Inspector
General's Office pledged to examine airlines' customer service commitments, contracts of
carriage and policies addressing extended ground delays, identify industry "best practices"
that might be employed for handling these situations, and "provide recommendations on
127
what" can be done "to prevent recurrence of such events."
The first proposal follows a July 2007 advanced notice of proposed rulemaking 128 generally applicable to both U.S. and foreign air carriers, 129 and would: (1) double the existing
denied boarding compensation cap of $200 to $400 for passengers rerouted within two
hours domestically, or four hours internationally, and from $400 to $800 for passengers
not rerouted within those timeframes; 3° (2) review the caps every two years but without
providing for an automatic increase; (3) extend the rule, now applicable only to aircraft
with sixty or more seats, to cover aircraft with thirty or more seats; 13' (4) require that
before "ask[ing] a passenger to volunteer" the airline "inform that person whether he or
she is in danger of being involuntarily bumped and, if so, the compensation the carrier is
obligated to pay;"' 132 (5) establish illustrative examples of permissible boarding priority
criteria; 133 and (6) relieve airlines not subject to on-time reporting requirements from the
34
denied boarding reporting requirements.'
The second proposal, addressing consumer protection requirements for airline passengers, requests comments on whether DOT should require carriers to: (1) "adopt contingency plans for lengthy tarmac delays and incorporate them in contracts of carriage," (2)
"respond to consumer problems," (3) deem operating a chronically delayed flight to be
[an] unfair and deceptive" trade practice-a major touchstone of DOT's enforcement
power,135s (4) publish complaint data on their websites, (6) report on-time performance for
125. See Press Release, U.S. Transportation Secretary Mary Peters and President Bush Announce New Proposals to Improve Air Travel Detail New Consumer Protection and Holiday Travel Measures (Nov. 15,
2007), available athttp://www.dot.gov/affairs/dot1l907.htm.
126. The first incident occurred on December 29, 2006, when the Dallas-Forth Worth area was "experienc[ing] unseasonably severe weather that generated massive lightning storms and a tornado warning," which
resulted in "the airport [having] to shut down operations several times over an 8-hour period and "American
Airlines ...divertfing] over 100 flights," leaving hundreds of passengers "stranded on board aircraft on the
tarmac for as long as 9 hours." AcTIONs NEEDED TO MINIAIZE LONG, ON-BOARD FLIGHT DELAYS, s7upra
note 123, at i. Less than three months later, on February 14, 2007, amidst snow and ice storms affecting the
northeastern United States, JetBlue Airways "had 52 aircraft on the ground with only 21 available gates"
leaving "hundreds of passengers [stranded] aboard its aircraft on the tarmac atJohn F. Kennedy International
Airport ... for as long as 10 and a half hours." Id.
127. Id. at i-ii.
128. Oversales and Denied Boarding Compensation, 72 Fed. Reg. 37,491 (July 10, 2007) (to be codified at
14 C.F.R. pt. 250).
129. See id. at 65,237.
130. Id. at 65,240.
131. Id. at 65,242.
132. Id. at 65,243.
133. See id.
134. Id. at 65,244. U.S. air carriers accounting for 1% or more of total domestic scheduled passenger revenue are currently subject to on-time reporting requirements; this currently covers 20 airlines. See 14 C.F.R.
§ 243.3 (2007).
135. See 49 U.S.C, §§ 41712, 46301 (2007).
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international flights, and (7) "audit their compliance with their customer service plans."
The first, second, fifth and seventh proposals would apply to all U.S. certificated and
commuter carriers operating aircraft with thirty or more seats; proposal (6) would cover
"the largest U.S.136 and foreign carriers" 137 and the third and fourth proposals would
cover the largest U.S. carriers. 138 But DOT also sought comment on whether the "definition of a chronically delayed flight should be expanded to include international scheduled
passenger service to and from the United States operated by U.S. and foreign air carriers," 139 the operation of which would be deemed an unfair and deceptive trade practice.
Secretary Peters also announced a third companion proposal applicable only to certain
U.S. air carriers, whereby, as part of carriers' monthly delay reports, carriers would be
required to "collect additional data elements when flights are cancelled, diverted, or experience gate returns" to give the "Department, the industry and the public a more accurate
portrayal of on-ground delays after flights depart the gate but prior to the time they take
off and after flights land but before they reach the gate." 140
Industry comments on each of these three proposals are due January 22, 2008, after
which DOT will issue its final rule, except in the case of its advanced proposal on "Enhancing Airline Passenger Protections" that will solicit another round of comments on the
41
proposed rule itself.'
D.

VIRGIN AMERICA GRANTED U.S. AUTHORITY

Nearly eighteen months after Virgin America, Inc. ("VX") applied for U.S. air carrier
authority to conduct interstate scheduled air transportation of persons, property, and
mail, 142 VX finally received its certificate on May 18, 2007, and only after it had restructured and complied with numerous other conditions imposed by the DOT.143 As detailed
inlast year's edition, 144 VX's application was met with relatively unprecedented and formidable opposition from the major U.S. airlines and airline labor organizations, 145 which
demanded additional information and argued that VX failed to meet the statutory U.S.
citizenship test 46 under either traditional DOT standards or the Department's proposed
136. The largest U.S. carriers are considered as those with 1% or more of total domestic scheduled passenger revenue, and the size standard for foreign carriers was left to be determined. Enhancing Airline Passenger Protections, 72 Fed. Reg., 65,233, 65,236 (Nov. 20, 2007) (to be codified at 14 C.F.R. pt. 234).
137. Enhancing Airline Passenger Protections, 72 Fed. Reg., 65,233.
138. See id.
139. Id. at 65,235.
140. Revision of Airline Servie Quality Performance Reports and Disclosure Requirements, 72 Fed. Reg.,
65,230 (Nov. 20, 2007) (to be codified at 14 C.F.R. pt. 234).
141. Enhancing Airline Passenger Protections, 72 Fed. Reg. at 65,233.
142. See Application fora Certificate of Public Convenience & Necessity, Application
of Virgin America, Inc.,
No. OST-05-23307 (Dep't of Transp. filed Dec. 8, 2005), availableat http://dmses.dot.gov/docimages/pdf94/
377186_web.pdf.
143. See Final Order, Application of Virgin America, Inc., No. OST-05-23307 (Dep't of Transp. filed May 18,
2007), available at http://dmses.dot.gov/docimages/pdflO1/469869-web.pdf.
144. See Mark J. Andrews et al., InternationalLegal Developments in Review: 2006 Industries, International
TransportationLaw, 41 INTrr'L LAW 511, 513 (2007).
145. Non-airline parties that objected to the Virgin America's application included Air Line Pilots Association (ALPA), Allied Pilots Association, and the AFL/CIO Transportation Trade Department.
146. 49 U.S.C. §40102(a)(15) (2003) requires, as applicable to Virgin America, that the air carier be a
corporation or association organized under the laws of the United States (or one of its territories), of which
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foreign control rule 147 that would change how it interprets actual control of U.S. airlines. 148 In the face of substantial pressure from Congress, DOT withdrew its controversial rulemaking proposal in late 2006.149 In December 2006, DOT issued a show cause
order tentatively denying VX's application and agreeing with VX's opponents that that
VX was not then a U.S. citizen as defined in 49 U.S.C. § 40102(a)(15), finding that less of
75 percent of the total equity in the applicant was not owned by U.S. citizens and that the
carrier was under the actual control of non-U.S. citizens-a collective of foreign investment entities known as the "Virgin Group" companies and their founder, Sir Richard
50
Branson.1
Objecting to that tentative finding, VX claimed it was in fact owned and controlled by
citizens of the United States and that DOT had applied the very same anachronistic tests
to VX that it had proposed to change in its recently withdrawn rulemaking on foreign
investment.151 VX complained, inter alia, that DOT misunderstood the resulting terms of
the company's financing plans, which it said gave U.S. investors substantial control, and
that DOT improperly departed from precedent in basing its finding on the Virgin
Group's role during VX's formation.' 5 2 Along with its objections to the show cause order,
however, VX also submitted a revised application "proposing material changes in its finan53
cial arrangements, its management, and its corporate governance."
DOT subsequently found that if VX were to complete the reforms it had proposed, in
addition to meeting several conditions set by the Department, it would meet the citizenship test and receive its authority. 54 On May 18, 2007, DOT issued a final order afthe president and at least two-thirds of the board of directors and other managing officers are U.S. citizens,
which is under the actual control of U.S. citizens, and in which at least 75% of the voting interest is owned or
controlled by U.S. citizens.
147. See Actual Control of U.S. Air Carriers,NPRM, 70 Fed. Reg. 67,389, 67,390 (Nov. 7, 2005) (to be
codified at 14 C.F.R. pts. 204 & 399).
148. See e.g., Public Answer of Continental Airlines Inc., Application of Virgin America, Inc., No. OST-0523307 (Aug. 2, 2006), available at http://dmses.dot.gov/docimages/p86/407481.pdf.
149. See Actual Control of U.S. Air Carriers, Withdrawal of Certain Proposed Amendments, , 71 Fed. Reg.
71,106 (Dec. 6, 2006) (to be codified at 14 C.F.R. pt. 399).
150. See Order to Show Cause, at 1, Application of Virgin America, Inc., No. OST-05-23307 (Dep't of Transp.
filed Dec. 27, 2006), available at http://dmses.dot.gov/docimages/pdf99/434510-web.pdf.
151. See Objections of Virgin America, Inc. & Motion for Leave to File Additional Evidentiary Material, at
34, Application of Virgin America, Inc., No. OST-05-23307 (Dep't of Transp. filed Jan. 17, 2007), available at
http://dmses.dot.gov/docimages/pdf99/439245_web.pdf (citing 70 Fed. Reg. 67,389, 67,392).
152. See id. at 17-29. VX further argued that its management was independent of foreign control and that its
license agreement with the Virgin Group was further indicative of its control over the carrier. See id.
153. See Order to Show Cause, at 1, Application of irginAmerica, Inc., No. OST-05-23307 (Dep't of Transp.
filed Mar. 20, 2007), available at http://dmses.dot.gov/docimages/pdfl00/461049-web.pdf.
154. See id. at 1. Among the reforms proposed to be undertaken by VX were (1) "[a]mending a variety of
material agreements, including existing aircraft leases, so as to address concerns about the role of the applicant's largest foreign investor in the formation of the airline, by restricting the Virgin Group's power over
changes in such agreements and other related matters such as capital expenditures;" (2) "[rleplacing its current CEO, who the record suggested might be considered "beholden" to foreign interests under DOT precedent, with a new official presumably having no prior affiliation with the non-U.S. investors of [VX;" and (3)
to administer the Virgin Group's 25 percent equity interest in the airline. Id. The
establishing a voting trust
conditions imposed by DOT, included but were not limited to: (1) "[r]equiring that the disinterested directors on the VX board (that is, U.S. citizens) separately approve of the appointment or replacement of the
trustee of Virgin Group's shareholdings; (2) "[a]mending the voting trust agreement to require that the Trustee vote its shares proportionally to the other shareholders as to any matter that, in the opinion of the U.S.
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firming the tentative findings of its order to show cause 55 and approving VX's
application.' 56 VX launched operations with an inaugural flight from New York to Los
7
Angeles on August 8, 2007.15
IV. Transportation Mergers in Canada-New Public Interest Approval
Process
A.

BACKGROUND

On June 22, 2007, amendments to the Canada Transportation Act 158 (CTA) received
Royal Assent and, with the exception of one provision, came into force on that date.
Among other changes, the new legislation adds provisions for dispute resolution between
public passenger service providers (for example, VIA Rail Canada or an urban transit authority) and railway companies 159 and enshrines the National Transportation Policy Statement within the CTA160 Most notably, the amendments establish a new "public interest"
review process for mergers and acquisitions involving federal transportation undertakings,
which is the focus of this section.
It should be noted at the outset that the new public interest review process does not
replace and is in addition to the merger review process under the Competition Act 161 and,
where the acquiring party is a non-Canadian, the review provisions under the Investment
Canada Act' 62 continue to apply. Because transportation services are designated as a sensitive sector under Canadian foreign investment review laws, the lower thresholds for review apply, and in most instances, transportation mergers are subject to this additional
review process. This potentially subjects a proposed transaction involving a transportation undertaking to three separate merger review processes.
B.

SCOPE OF APPLICATION

The new public interest review process is set forth in the provisions of Sections 53.1
through 53.6 of the CTA, as amended. The merger review process applies to transactions
that involve federal transportation undertakings and that are subject to pre-merger notification under the Competition Act.
It is clear that the new CTA review process will apply to inter-provincial or cross-border airlines, railways, bus operators, motor carriers, steamship lines, and pipelines, assuminvestor directors, creates a conflict of interest between the interests of Virgin Group and that of U.S. shareholders;" (3) "[reporting to the Department in advance if any additional loans (or other debt funding) are to
be provided to it from the Virgin Group." See id., at 2.
155. See Final Order, supra note 143.
156. See id.
157. See Dan Reed, Virgin America Takes Off USA ToDAY,Aug. 7, 2007, available at http://www.usatoday.
com/travel/flights/2007-08-07-virgin-americaN.htm.
158. Canada Transportation Act, S.C. 1996, c. 10, as amended by An Act to Amend the Canada Transportation Act and the Railway Safety Act and to Make Consequential Amendments to Other Acts, S.C. 2007, ch.
19 (Can.) [hereinafter CTA].
159. Id. sec. 152.1.
160. Id. sec. 5.
161. Competition Act, R.S.C., ch. C 34 (1985) (as amended).
162. Investment Canada Act, R.S.C., ch. 28 (2nd Supp.) (1985) (as amended).
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ing that the parties to the proposed merger transaction are required to give notice under
Section 114 of the Competition Act. Beyond that, however, there is uncertainty as to the
scope of application of the new provisions. Specifically, there are questions as to whether
this legislation applies to a merger transaction where transportation is a small component
of the target's business or is ancillary to the target's main business. Consider, for example,
a non-asset based logistics services provider or a container terminal operator or a stevedoring company-while none of these transports products across provincial or international borders, each provides important ancillary services to federal undertakings.
Accordingly, mergers involving such businesses may be caught by the new public interest
review provisions.
Section 53.1 of the CTA makes the new review process applicable to "a proposed transaction that involves a transportation undertaking." This suggests that whether the target
business or the acquiring business is a transportation undertaking, the merger transaction
may be subject to a public interest review process under the CTA. It remains to be seen
how broadly the Minister of Transport or the Courts will construe the new public interest
review provisions.

C.

PUBLIC INTEREST DETERMINATION

Parties are obliged to notify the Minister of Transport of a proposed merger that involves a transportation undertaking at the same time as notice under Section 114(1) of the
63
Competition Act is given to the Commissioner of Competition (the "Commissioner"). 1
Subject to certain exemptions, proposed transactions that exceed specified financial
thresholds, as set out in Part IX of the Competition Act, require pre-notification to the
Competition Bureau (the "Bureau"). The parties are prohibited from completing the
merger transaction until a prescribed waiting period has expired. 164 In the case of a proposed transaction that involves an air transportation undertaking, the parties must also
give notice to the Canadian Transportation Agency (the "Agency"). 165 A copy of the Bureau filing is to be provided to the Minister. The parties must additionally provide "any
information with respect to the public interest as it relates to national transportation" as
required under guidelines published by the Minister. 166 After receipt of the notice, the
Minister may require the person who has given the notice to provide further
67
information.1
Within forty-two days of the filing, the Minister must determine whether the proposed
transaction raises public interest issues. If it does not, the parties may proceed to close the
transaction, subject to receipt of other regulatory approvals. If, however, the Minister
finds that the proposed transaction raises public interest issues, then the Minister may
refer the proposed transaction to the Agency or other person as the Minister may desig163. CTA, sec. 53.1.
164. Id. sec. 53.2.
165. Id.
166. CTA, sec. 53.1. Section 53.1 requires that the Minister, in consultation with the Bureau, issue and
publish guidelines that include factors that may be considered to determine whether a proposed transaction
raises issues with respect to the public interest as it relates to national transportation. As at this writing, the
guidelines have not been issued.
167. Id.
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nate to examine the issues.16 s Within 150 days (or such longer period that the Minister
may allow), the Agency (or other person) must report to the Minister. The CTA contains
no guidance that would inform the Agency (or other person) as to what constitutes the
public interest. This leaves the parties to a proposed merger transaction without a clear
idea as to the test for approval under the CTA. In the case of a transaction that involves
an air transportation undertaking, the Agency must also determine whether the transaction would result in the air carrier being "Canadian," as defined under the CTA (which
limits foreign ownership in a Canadian air carrier to 25 percent and further requires that
169
de facto control reside in Canadians).
Where the Minister identifies public interest issues, the merger review process under
the Competition Act becomes inextricably linked with the CTA public interest review
process. Concurrently with the Agency's review, the Commissioner is given 150 days
from notification of the proposed transaction to review and report to the Minister and the
parties to the transaction on any concerns regarding the "potential prevention or lessening
of competition that may occur as a result of the transaction." 170 The Commissioner's
report becomes public immediately after receipt by the Minister. 171 The Commissioner's
standard of review under the CTA is notably different from that under the Competition
Act, which requires a finding of a "substantial" prevention or lessening of competition
("SPLC"). Arguably, the use of "potential" in the CTA affords the Commission a wider
discretion in the review process. This raises a question as to why a different standard of
review is being applied to transportation mergers as compared with other mergers.
Following the issuance of reports by the Agency and the Commissioner, respectively,
the parties to the transaction are given an opportunity to address the concerns raised and
may negotiate undertakings to address the concerns. 72 Revisions to the transaction may
be proposed by the parties to satisfy the concerns.
Finally, the Minister must decide whether to recommend approval of the proposed
transaction to the federal Cabinet, which ultimately must be satisfied that it is in the public interest to approve the transaction. 173 The federal Cabinet is given broad discretion to
specify terms and conditions that address both the public interest and any potential prevention or lessening of competition as part of its approval. Parties that complete a proposed transaction without the federal Cabinet's approval, or that fail to comply with terms
and conditions of an approval order, risk prosecution and if convicted, a penalty of imprisonment (up to five years) or a fine not exceeding $10 million, or both. 174

168.
169.
170.
171.
172.
173.
174.

Id. sec.
Id. sec.
Id. sec.
Id.
Id.
Id.
Id. sec.

53.2.
53.3.
53.2.

53.6.
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